
c

Plea Bargaining—Juslicc Off llic Record

I. ItUrodticlion

I. Iiilroiliii-tion
II. Till' PIra HarHiiiiiiitK I'liicrss

III. AtlviiiiliiKfs of llu- I'Ica
IV. DiMiilvaiil;i>ji-s «if tlu- Nf«iiliiiU-«l Hfa

V. P»S!.il>lf SiiliitiinisV. rosNiim* .MiimuiiiN

VI. iMca IkiifiaiiiiiiK in Katwas

The conct'pl of trial by jury, liailrd by many a.s the liallnuuk of libcrly
and freedom, has oflen hi-en referred lo as ihe most admirable product of
the common law.l Having the right lo a trial by jury in a criminal case
has been lield to be a fundamental right, guaranteed by the .si.xth amend
ment and binding upon the Slates llirough ihr iourti;enlh.2 In 1859, the
writers of the Kansas Constitution sunuui il up the principle in nine con
cise words, "The right ol trial by jury shall be inviolate. As a part of
America's legal heritage, the pre.sumption of iiiiMtcence, the heavy burden
of guilt beyond a reasonable doubt, anti the right of the accused to meet
his accuser face lo face, are fundamental preirpls.

In light of thi.s background and the traditional c<iucepls which .set Amer
ica's system of justice apart from the rest of the world, it" is rather startling
to discover that in the overwhelming nuniber of criminal cases brought
before the courts, guilt or innocence of the accused is nt)t contesled.4
Rather, the entire trial process, and all its built-in protections are neatly
sidestepped by the expediency of the guilty plea. It is esliutated that pleas
of guilty accoimt for as high as 90 perci'ut ol the convictit)us entered each
year.5 In the state of Kansas, ilispositicni of criminal cases in the district
courts for the year ending June 30. lUW), resulted in 2.()59 convictions, of
whicli 2,216 were oblainetl by pleas of guilty,« «»r approxiniaely 83 percent.

Looking at such statistics, it wt)uld appear thai there? must be good cause
for an accused lo surreniler .sj) reatlily liis c»»nstiluli«nial right lo a trial and
to confess Itis guilt voluntarily. In .some instances no doubt, the accuscd
simply acknowledges his guilt and is willing !«• assume the con.se<juenccs
which the law places upon his actions. In many case.s howtrver, there are

1. M. Moi*nis, Thk IIistohv ok tiik Uk\ ok I.aw 30-1 (lUOt)).
2. Duncan v. LuniNiana, 391 U.S. 145 (1068).
3. Kan. Const. Bu i. t»K § .5.
4 The Puksidknt'-s C.'t)M.NUssu)N on Law Km oik I'..\U':ni ani> Aununis'ihation o>

Justice, Task I-'ouce Hei-owt: The Couhts U (1067) llierciiiaatr cilcd as Iask
Fohce Uei'Oht].

5. Id.
6. Kan. Judicial Council Bull. 136 (Oct. 1961)).
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positive inilications that the plea is forthcoming, n(Jl from any moralistic
urge on the part of the defemlaiil lo purge his conscience of his wrong,
but rather becau.se it is in his best interests to do so. At some point, the
defendant who is actually guilty of the conduct alleged, realizes that in
the last analysis he is ahnost eertain to be foimd guilty even after a trial
and that his plea of guilty nnghl be utilized as leverage to gain certain
concessions frt)m tlu- prosecution. The prosecutor nuiy be willing to deal
with the accuscd bi'cause as a result of such a plea, he also benefits by
being assureil of a conx iction wilhoul having lo expend any more time on
the case. Such strategy upon the part of the accu.sed is known as "nego
tiating the plea." tir "pica bargaining."

//. The Plea liarnaiuinfi Process

Basically plea bargaining is a |)roce.ss whereby the defendant admits his
guilt in exchange lor s«»imc concession on the part of the prosecution which
will work lo hi.s advanlage.7 Probably the most frequent bargain attempted
is an effort to gain a reduction in the charge. Defendant's position is, for
example, that if the charge of biu-glary, which is a felony, should be re
duced to unlawful entry or trespass, which is a misdemeanor, he would
then be willing lo picati guilty, rc.sulling in rapid disposition of the case
without a co.slly, timi'-consuining trial. Such action is advantageous to the
defendant because iii jurisdictions where penalties are legislatively fixed,
such a bargain will automatically reduce the potential sentence and he
will have a less scrij)us record than is actually called for upon the alleged
facts.K \'arialions of this type of bargain include the dismissal of other
charges or potential charges which ctiuld be brought by the prosecution
against theaccusctl or perhaps third persons such as members of his family.

'I'he other common lonn of negotiation is the sentence promise, i.e., the
proscculor agrees to reconnnend a certain sentence, or will not oppose
reconunendalioiis lor leniency made in behalf of the defendant. A common
e.xample is a promise by the prosee»ilor either not to invoke the provisions
of a reciilivist .statute or to fail lo bring the defendant's prior conviction
record lo the court s attention, which could residt in increased punishment.
Of course the sentence pmini.se is not binding on the court, as this would
be passing judgment before the plea is entered. In addition, the court is
not or should not be a parly lo the agreement.9 While it is recognized

7. For a «lftail«! ami toniprflii-iisivf sUitly of plea barnainint? ami rdiilwl prob-
icins, SCO O. Ne\v,\ian. Co.wiciion: Tin; DiirEtixuNATioN ok Guilt oii Innocence
WrniouT Tiiiai. (1U66) (lu-u-inaftcr citcil as Newman). n

y. .SVt'*'0)minonwcahli v. Evans. 'I3 I I»a. 52. 252 A.2<I 689 (1969). See ^so
ABA CoM.M. UN I'lUMKssm.vAi. Iviiiics, ()|"INIC>N.S, No. 779 (1964) slalinK: The
jutlKc . . . slioulil not In- a parly lo any arraiiKi*m«-nls in advance for tlic dctunnination
of SL-nlcnco wlicthcr as a rtsiill of a tjuiily pica or a finclintJ of guilty based upon
proof."
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that the judge normally follows tlu' prosciiitors n-coinnunxlation. ihr pros
ecutor can alFcct sentence indireclly apart lri>m any spft ific recDnnncnda-
tion. He can drop charges, consolidate connls. or as nu nlionrd above, fail
to inform the court of prior convictions, m

Thus, before a plea is entered, there is another ath-ersary proceeding of
no small dimension in which the prosecutor anti delendanl trade, in quid
pro quo fa.shion, a guilty plea on on<* hand lor son»* type j)f c{»ncession
favorable to the defendant. As a result, the casi- is disposed of not unlike
the pretrial settlement of a civil action lor danuiges.H

Though historically entrenched in the adnnnislration of criminal justice,
few areas in the law have created "a greal<'r sense of uneas(! and suspicion
than the negotiated plea of guilty."l2 At ihe oulsrt. it would appear thai
a procedure which allows one to negotiate his way to justice has no place
in the American scheme of judicial process. In slmrl, "justice and liberty
are not the .subjects of bargaining and barler."l.$ Nonetheless, plea bar
gaining is considered by most courts, if not all, as a coinnionly used tool
in the administration of justice and that its use is uut fatal per se.I'l ,

Plea bargaining seems to have develop<'<l as a jiroei'dure to mitigate
imduly liar-sh penalties meted out by the courts of I'.nglaud lor rather
minor offen-ses in the 17th century.15 Hut when the causc for the proce
dure disappeared with enlightened legislation, the bargaining process re
mained with new arguments emerging lor its perpetuation, loday the
most prevalent reasons given for the practice are: its ciriciency in dis
posing of a great number of cases on an overcrowded court docket; it is
beneficial to both sides; and it allows the court to individualize justice to
fit the particular rehabilitative neeil of the defendant. Since plea bar
gaining plays such an important role in the sidiuinistration of ciiminal
jusHce, an inquiry into the relative advantages and disadvantages of .such
a process seems in order.

10. NK%mAN 94.
11. Task Fohce Repoht 9.

13 Slu'linn v Uiiitt'd States, 242 l''.2<l 101, ll.l (•')tli t.ir. ). . „ . i
h! Sc(?, e.g., Ford v. United Slates, 4IS l''.2tl .Sr)'), S.'».S (.Slli Cir. lOfi!)); liirriOi

v. Beto, 414 l-.2d 770, 772 (5tl. Cir. 1969); UiiiU-d StaKs ^ ,rl.
F2d T>1 7^4 (2d (Mr. 1968); 0>rle/ v. l'iiilt'«l .Stiilfs, -lli {•.2»l ()9.), 7(11 (.Hli C.ir.wM^Alwokirvlwr. m I--. Su,,.. KM H2J (I). ' "s;-
"lOa I? Sunn 1151 ll.")? (N.D. W. Vu. lUW)); Stale v. Wliitelieiul. I(i> N.W ._tl
902 (iowa 1969); state v. liyrd, 20.'3 Kan. 45. 51. 4.53 l'.2tl 22. 2.S (1969); .Saenz v.State, 218 l\2d 108 (Okla.Crim. App. 1960). i ./ v<..,> Vnrfc S/w/e

15. E. MeLauuhlin, Sch-ctcd hxanHs I-mm llir lUhS Hi i"»l '* Nt w '
Joint Lefiislative Cominillcc on Criinr, /f.v Ci/iim s, (.imlml ami hllnf on Siuulij. o

o/ Pica NeKOtialion in Moilrni C.riminiil Low, 46 Cui.-Kknt
L. rbsv. 116 (1969).
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III. AilmuUi'̂ CH of llw N<'fiolialr<l I'lra

1) Ellirinici/. Without (|iiestion. the njost obvious advantage re.siilting
from the bargaining process is tlu* prompt disposition of a great number
of cases. In fact, it has Imnmi asserti'd lhat as a practical matter, the court
.systen) as it exists today ccniltl not physically try all the cases coming
before it without the expedience of the guilty plea. 17 The heavy ca.se loads
faced by tin* courts simply re<|uire a method of disposing of a certain
number of eases without resorting to the trial proce.ss. The office of the
pro.seeutor is also greatly alfected in lhat it may turn its attention to those
cases which will actually go to trial rather than having its personnel tied
up in lengthy, costly court sessions where guilt cannot be factually dis
puted. The (lefendant also feels the impact of the cineient and rapid dis
position of his case, spending less time in jail awaiting his turn on the
clogged trial docket,and hopefully on the road to rehabilitation much
laster.

2) Flrxihililij. The process of ph'a bargaining also injects into the rather
rigid .system of criminal law a means by which the prf>seculion can dis
pose of the case based upon llw particular facts and eiroimstances sur-
roimding the def<>ndant and his individual rehabilitative needs. It provide.s
the opporlunlty to indivlduali'/e justice and the ability to attain desirable
conviction resnlts.l9 Certain mandatory provisi<Mis of the statutes which
in a |)articular situation s<>em undtily harsh may he avoided and a punish
ment selectetl which is l)esl suited to the deli-ndant who has already ac-
knowletlged his guilt.

3) llnwfils Accnia lo Bitlh Shies. Plea tjegotialions allow both parties
to receive some a<lvantages which otherwise would not be possible. As for
the prosecutor, it gives him the opportunity to di.spo.se of a weak case and
still be a.ssured of a conviction.20 It also provides the possibility of ob
taining valuable information as lo other criminal offenders known by the
accused, 'i'he defendant, as pr<*viously nuMitioned, has the opportunity to
obtain dismissal of charges, charge reduction, or a sentence promise. He
also may benefit by other considerations such as avoiding the wide pub
licity that may attend the trial, and avoiding the stigma attached to cer
tain crimes which arc morally repn'li<'nsible to the pnblic.2l At the .same
time a benefit might well accrue to the? defendant's victim in being spared
till' unple:isanl experience and publicity of a trial.

17. 'I'm; f;n\i.i.i:M:i-: (ir flmMi': in a Imikk Socikty: A Uia'nnr »v tiik I'rusinKNT'.s
CtlMMISSION ON l.AW j-lNHIIU ;|.MI.NT AND AU.NUNIS IIIA IION OK Jeslli:K l.'J5 (1987).

IK. Ni:\v.man 87.
19. 1,1. at 76.
20. ('finiinul l.mr: I'lru Afirrrmrnlx iu Oklahoma, 22 Oki.a. I.. Hev. 81, 84

(1969).
21. Newman 97.
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4) Fruf^al Use of the Trial Proccss. I.astly. by use of ihe Ruilty plea
(more readily surrendered after plea negotiations), tlic jiulirial process is
riot wasted upon cases which do not lend lliomsclvrs lo llic trial process.
In the light of constitutional guarantees, this delcrmination must be ulti
mately made by the defendant. (In discu.ssing this point, it must be as
sumed that the accused is guilty of some criminal activity, but that the
amount or degree is in question. If the dcfcndanl a.iscrls Jiix iunocencc,
then plea hariiainina should not he in issue.) By pri'scrving the determi
nation of guilt by trial to those cases involving sonic real doubt as to the
issues of fact, the trial system takes on a more viable funclioii as opposed
to a mere formality. Such selectivity may enrich in people's minds the
importance of our constitutional guarantc'es and j-nforee the concepts of
the presumption of innocence and the burden of proof re(|uired in a crim-^
inal case.22

IV. Disadvantages of the Ncfiotiatcd Plea

1) Propriety. Probably the most fundamental problem with plea.bar
gaining is the "propriety of offering the defendant an inducement to sur-'
render his right to trial."23 Such a proposition can hardly be based on

'efficiency or expediency. The question becomes one of fundamental fair
ness. The relative bargaining positions of the participants are also to be
scrutinized. The prosecution has all the power of his office at hand, while
the defendant has only his constitutional rights with which to negotiate.
Tliough the extension of right to counsel has tended to equalize the ability
of the defendant to bargain,24 this cannot be e(|uale<l with the pressures
that can be brought to bear by the prosecutor's office. Where agreements
involve a sentence promise, the defendant is faced with tlie rather one
sided proposition that the prosecution cannot bind the court, and if the
court does not go along with the sentence recommendation, the defendant
may or may not be able to retract his plc!a.2S In other instances, the ac
cused may find his part of the bargain to be illusory as when the judge
considers in passing sentence whetljer the charge has been reduced and
thus looks to the conduct of the defendant rather than the charge.26 An
other possibility is that the prosecutor may drop one charge on a multi-
count information, but the defendant find himself sctiteuced under the
recidivist act.27

2) Invisibility of the Process. Perhaps as a result of the questioned ])ro-

22. Task Fohce Repout 10.
23. Id.
24. Ckleon v. Walnwrisht, 372 U.S. S.!*? (I9fl3).
25. White V. Slate. 203 Kan. 087, 455 l\2d 502 (1909).
20. Newman OK.
27. See Mann v. State, 200 Kan. 422, 430 l'.2il 35« (190S).
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priety, plea agreements tend to be conducted in the shadows, separate and
unobser\'ed in the formal judicial process. There is generally no record of
what transpires at the bargaiiu'ng session and when routine inquiry is made
as to promises or inducements offered for the guilty plea, both sides deny
the existenc(! of such proceedings.28 The court is uninformed and thus
unable lo pass judgnn'ut upon the validity or fairness of the agreement,
and if the defendant feels he was short-changed in the deal, he finds his
own words of denial coining back to haunt him on a post-conviction ap-
peal.29 With nothing on the record as to any inducemcmt or promise, the
defendant is faced with the almost impossible task of showing any ir
regularity or coercion which would make his plea involuntary.30

The characrterislic of invisibility in plea bargaining can be affected by
other means. The warrant and complaint upon which defendant is ar
rested may contain multiple charges, the maximum possible under the
alleged facts. Negotiations begin, and when a bargain is stnick, the agreed
upon charge is reflected in the information, to which the defendant pleads
guilty at his arraignment.31 The only way to detect that any bargaining
nu'ght have taken place is by comparing the information to the warrant
and complaint.

3) Problem of Uniformity. As the product of an invisible and informal
process having no recognized rules or guidelines, plea bargaining varies
with each prosecutor's «)lfice and with the circumstances of each case.
The end result is a lack of uniformity which treates a certain amount of
unpredictability. It is felt by some that predictability of result is a nec
essary element for criminal statutes to act as an effective deterrent to
criine.32 Also, by the very nature of the (iffice of the prosecutor, full dis
cretion is required in the c(tndiict of his diities.33 Thus, of two persons
involved in criminal activity, one may be prosecuted and the other ig
nored; or if both are indicted, one may be able to negotiate and gain con
cessions, while the other is denied such an opportunity.34 It has been
acknowledged that those defendants who plead g»ulty are more apt to
receive lenient treatment than their counterparts who take their ch.inces
on gaining acquiltal.35 Tims a person found guilty in the trial process is
indirectly penalized for exercising his constitutional rights.30 Theoret-

2«. Set; White v. Slate, 2(»3 Kan. 087, 455 P.2(l .502 (1909); scr iiho State v. Byril,
203 Kan. 45, 453 P.2il 22 (1909).

29. StT Wiiiti- V. Stale. 203 Kan. 087. 455 P.2«l 502 (1969).
30. Cf. McCarthy v. Uniti-d States, 394 U.S. 459 (1969).
31. Nkwman 91-92.
32. Htipra, iiolv 15. al 26.5.
33. Ad.linnlon v. Stair, 198 Kan. 228. 424 l'.2a 871 (1907); State v. Trinkle, 70

Kan. 396, 78 1'. 8.54 (1900. . ,
34. State v. Kilpatric k, 201 Kan. 6. 17,439 P.2<l 99. 108 (1968).
.35 Nt»le Thr Inlhirwv of the DrfintltiiU'.i I'Ira on Juilicitil Determination of

Seutrnre, 00 Yai.k I.. J. 201 (19.50).
30. Id. al 220.
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ically, wliclher a person a<lniit.s his guilt or is proven jiniUy in iin adver
sary proceeding, should ho of no conscqnenct' as lo jinnisliinenl. In holh
cases the law lias heen violalrtl. It has hern argued that (he defendant
who pleads guilty is entitled to leniency Ix'cause his plea indicates a
willingness to reform. This can he countereil hy Ihe arginnenl that the plea
is in many cases not a manifestation of repenlanee, hut rather an act of
prudence on the part of the defendant to gain lenieu<y.'J7

4) Frustration of Lcfiislatior JnlcnI. The o])ponenls of the practice of
plea bargaining point out that the process and tin? results which follow
are an evasion or frustration of the policies set forth hy the legislature in
dealing with crime prevention and control. In this regard, it is claimed
that the process is a device allowing the experienced criminal lo escape
the full measure of pimishment recjuired hy the law, and relurns''*siich
defendants to society before they are rehahilitated.-W "Tlu; corrcrctional
needs of the offender and legislative i)olicies relleetecl in the criuiinal law
appear to he sacrificed to the need for taclieal accommodations between
the prosecutor and defense counsel."39

V. Fos.siI}lc Solutions

In looking at the merits of the plea negotiation, out* finds a very \iseful
and indeed necessary procedure which has its proper place in thi? criminal
process, benefiting the accu.scd, the prosecution, and the coint. Us siuHt-
comings, tliough sometimes appearing gross and shocking, are not of such
a character that corrective measures could not he implemented to make
plea bargaining in relation to the guilty plea, an honest and realistic al
ternative to the trial process. To condemn the whole proce.ss without an
attempt to salvage wliat it has to offer is analagous to throwing out the
babe with the dirty water. Wljcn considered, each of the aforementioned
disadvantages could conceivably be remedied with little difficulty.

As to the propriety of such a procedure, jjerhaps the single, most effec
tive step that could be taken is to convince the! entire legal community
that plea bargaining is a fact of life in the criuu'nal process and that when
properly safeguarded it serves a viable function in the administration of
justice. Courts should deal with the prtjIiK-uis iuvolvinl in a straight
forward manner rather than avoiding the issue or allowing blatent denials
of its existence. "Such c(mc'calmenl detracts from the dignity of the court
and the integrity of the judicial process."'!') Siundtaneously, strict man-

37. W. at 210.
3K. nutc IS.
39. Task I'oiice IIkpout 9.
40. C. (•cntilu, I'air lUtrnaim mul Acninilr I'lvits. -lU H«)sroN IM,. Hi:v. .514, ."518

(1009).
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datory measunvs should he imph'mented, preferably in statutory form,
which would eliminate the abuses presently (r.\isting. With tlujse tw(»
elements in operati<m. questions of pntpriety could well di.sappear. At
Ihe same lim<*, problems of imifonnity would lade in light ol formal rules
and guidelines, much in the sanjc fashion that abusive police methods and
coerced confessicms were c(»rrected by narrowly drawn guidelines set out
by the .Supreuu' (^)url of the Um'ted States.'H

An example of the type of nih-s nc;eded to accomplish these objectives
is hiund in a tentative report prepared by am advisory committee of the
American liar Assticiation Project on Minimum Standards for Criminal
Justice.42 The standards proposed are the result of a study made of prob
lems inherent in pleas of guilty, including plea negotiati(ms. In recognizing
the propriety of the bargaining process, the committee stated their objec
tive was "not to bring about a substantial shift away from the practice ....
Uather, the attempt is to formulate prcjcedures which will ma.ximize the
benefits of convicti<m without trial and minimii/e the risks of unfair or
inaccurate resnlts.'l-^ In dealing with the real problem areas of guilt>'
pleas, the standards arc directed at formulating guidelines for determining
the accuracy and voluntariness of the plea,'l'» the disposition of the plea
withdrawal.'tS and the propriety of plea agreements,-Ifi with guidelines for
tlie prosecutor, defense counsel, and the trial judge. The bargaining proc
ess is made visible by rciiuiring the jilea to be made in open court with
full disclosure as to any promise or bargain made, and recjuiring the same
tt) he of record. »7 Though the standards have not yet been approved, at
least the guidelines arc^ in existence and the problem areas and abuses of
the bargaining process have been highlighted. The standards provide a
startijig point for the courts and legislatures, and hopefully will become
official AIJA policy.

The courts have also been active in attempting to remedy problems re
lated lo guilty pleas. The Supreme Court has emphasized the conclusive
effect of a plea of guilty,4« and has made it clear that in order to be valid,

41.
•12.

E.fi., Miranil:! v. Ari/.<)na. .384 U.S. 436 (1900).[Mirtilili*! »• t

AHA riHijwn ON Minimum .Stanuahiw idii CiiiNnNAi. Ju.stice, Advisoiiv
Ck»MMn-iKi-: ON Tin; Chinunai. Tiiiai., Siandaiuw Hki-atinc; to 1'i.kas ov Guu.tv1.;(>MMI1 IKI-: t»N nil-; 1 itiAi., •"

(U'tii, tlnift 1907) lluriiiiafli r rffirrod t«i iis Minimum .StanhaiuisJ.
43. Id. ill 3.
44.
45.

lit.. Minimum Stanhahds l..*!, l.fl.
.... /</., Minimum Stanhahds 2.1, 2.2.
40. Itl., Mini.mum Stanhaiuk 3.1 tii3.4^,
47. tit.. Minimum .Standakus 1,5, 1.7; 4

Slates, 274 U.S. 220, 223 (1927); see also State v. Kll-
nalrirk 201 Kan. 0, I t, 439 P.2(l 99, 107 (1908) wlu-rein the court .stated, VVherc'
the a.niscd In a «riiniiial case nilers a pifii of «iiilty to tlie tliar«es nKainst him, the
pro<rt-<liii«s havf pass,-.l llu- sla>ii* <if ii.sc<'rlnini»« his ;;iijlt or innocente, and saf«!-
«iiaids wrilli ii iiilu tin- federal and stale assuring one accused of cnnie
ol a lair and impartial trial are no haiKcr applicabU-."

also Medley v. Stephens, 242 Ark. 215,
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the plea must be freely, knowingly, and uiulcrstandiiiHly inadc*.'19 To in
sure voluntariness, the Court has re(|uirod tlu* rci-ord to show lhat the
trial judge made specific inquiry as to ihr di'fendajjt's understanding of
the nature of the plea and his awareness of the consf(|uenccs; the Court
also requires that the defendant possess an luidorstanding of the law in
relation to the facts.50 The Court originally reached this detennination
in a federal caseSl through interpretation of Rule 11 of the Federal Rules
of Criminal Procedure. A later case placed the same rr<|nirrnifnts upon
the state courts.52 The result of these decisi()ns will, no doubt, alfect the
plea bargaining process and alleviate some of its abuse.

The final disadvantage of plea negotiation was discussed in the light of
frustration of legislative intent. It would appear that if tin* laws are such
that the judicial system routinely evades their provisions with no (jualms"
of conscience, perhaps the legislature needs to take another look at the
limits which it lias imposed. In ))arlieular, it should look at the laws most
commonly frustrated by the bargaining process, iianu'ly the mandatory
sentencing statutes and the recidivist acts.

It is submitted that if the true purpose of incarceration is rehabilitation,
the judge who has dealt with the defendant personally and has access to
presentence reports, is in a much more realistic position to determine what
punishment is most fitting for the defendant. With the uK^chanical process
of mandatory sentencing, the courts conchmc other means of reaching
**individual justice" at the risk of frustrating the legislative edicts.

If the genuine purpose of the recidivist acts is to bring about reformation
by increased penalties for prior ofrenders53 and to deter repealed felonies,54
their very existence in the law seems to point to the failure of incarcera
tion as an effective rehabilitative measjire or as a deterrent. At the same
time, recidivist statutes can be abused by the overzeal«)us prosecutor as a
threat in the bargaining process in obtaining a plea of giulty. Such mis
application of the statute was commented upon by the United States Dis
trict Court of Montana, which slated:

It is debatablewhether such practieo involves a prop<'r use j)f the jirior
oIFender statute. Undoubtedly the practice may k-suIi in many in
stances in coercing pleas of guilty which w«»nltl not otherwise he en-
tered.55

If the recidivist statutes have any validity as a deterrent or added measure

49. Machibroda v. United States, 308 U.S. 4H7 (1S)02).
50. McCarthy v. United States, 394 U.S. 459 (lUfiU).
51. Id.
52. Boykin v. Al.nbnma, 395 U..S. 23H (I9fi9).
53. St.alo v. Murray, 200 Kan. .'>26. 437 l'.2«l «I0 (l!)fW).
54. State v. Kelton. 194 Kan. 501, .399 l'.2»l «17 ( I!Jar,).
55. Alden V. State, 234 K. Supp. 601, 070 ( D. Moni. 1901).
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for reform, their possible abuse in the bargaining process could be elim
inated hy taking its use out of the hands of the prosecutijr and placing its
application solely within the discretion of the judge.

VI. Pica Barfiaininfi in Kansa.i

What is the stains of plea bargaining in Kansas? The Kansas .Supreme
Court rec-ently handed down Stale o. lii/rdfia which rccogni/ed the validity
of plea cliscussions and plea agreements and staled that their use, when
properly safeguarded, was consistent with the fair and effective adminis
tration of crinn'nal justice. In the ByrtI decision, the court made reference
to the nn'ninuun standards recommended by the ARA committee and es
tablished guidelint'S, many of which are idejitical to the ABA propo.sals.
Thecourt emphasized the distinct roles of the prosecutor and judge staling
that the judge .should not participate hi the negotiating proce-ss, and fur
ther stati'd that such agri'ements sluHild be premised upon the under
standing lhat they arc not binding upon the courl.57 It pointed out that
tlie county attorney could, in proper circumslances,58 negotiate pleas, but
that he should do .so only with defendant's counsel. Also, simihirly situated
defendants should be afforded an c«iual opportunity to negotiate. In dis
cussing the alternatives open to the pro.seculor, the court stated the follow
ing possibilities:

He (the prosecutor! may agree to make «)r not tJ> oppose favorable rec-
ommeiulatioiis as to senieiice which should he impj)sed if the defendant
enters a plea of guilty. He may seek or not oppose dismi.ssal of the
ollense charged if the delendant enters a plea ol guilty to another of
fense reasonably relateil to the defendant's conduct. He may seek or
not tippose dismissal ol oth(?r charges or potential charges against the
delendant if tlx? deleM<Iant enters a ple:i of guilty.59

By this decision, the Kansas court has given its approval to the practice of
plea bargaining and has set down at least some basic guidelines to be fol
lowed. Though the bargaining procedure coidd be more sharply defined
and broadened, it is felt that giving the bargaining process judicial recog
nition and piitling forth some guidance is a move in the right direction.
Even though the c(nul mentioned the ARA's minimum standards, it did
not indicate lhat they should be adopted in lolo. In fact, the court evi
dently broke stride with the standards on the question of allowing with
drawal of a plea of guilty. The standards reconnnend allowing withdrawal

.^6. 203 Kan. 45. 453 l'.2d 22 (19B9).

.')7. /f/.; .vcr Minimi'm Standauds 3.3. , , h . i

.58. Iiisluht into "pnipiT lirciimstant-cs" may l)e {{leaned from the followmj; Ian-
Kuaue used l»y the court: "The prosrculinf! alton>ey should be c-imvinced of the de
lendant's «ui!t and ilef«udanl's wlUinnness to assume re.si>onsibility for his cnminal
rouduet. Il«' niusl k<Tp in mind tin- nature of tin: criiiie and have y<M>d reasons for
IiclifviiiK a public trial is inuien-ssary." 203 Kan. 45, 51. 453 l'.2d 22, 28.

.'59. Id.; sfv iiiso Minimum Siandahos 3.1 (b).
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when ncccssary to correct a manifest injuslice and j^ivc the following ex
ample:

Withdrawal is necessary to (•«>rrcct jniu>if<'st injustice \vh<«ncvcr the
(Icfcnduiit i>r(>ves that:

(4) He <li«l not receive the charge or sjMitcncc coiiccssiims contem
plated by the plea agrceineiit and the pn»scculinn ;illi»rncy fiiiled to
seek or not to oppose these concessions us promised in the plea ugrec-
ment.fiO

In the case of While o. (h'riile<l scinir two months aft(?r litjnl, a
defendant sought to set aside his judgment and senlcni-e on the ground
tliat he was promised by the prosecution that if he would plead guilty to
murder in the second degree, the prosecutor would recommend a sontonce»»
for a term of years. After acceptance of the pica, the prosecutor remained
silent at the sentencing and the court imposed sentence lor lile. The trial
court had not been apprised of the agreement. On th(^ hearing of dcfentl-
ant's motion to modify sentence and to withdraw his plea, the court was
made aware of the agreement and the prosecutor belatedly made his
promised recommendation. Both motitms were denied. In alfinning the
conviction on appeal, the Kan.sas Supreme (^>url K'lt any infirmity as to
voluntariness had been ameliorated by the subsecpient pnueedings and
did not feel that manifest injustice would restilt lr<»iu relusing to pormit
withdrawal of the plea or njodilication of si'ntenee.'i-

It appears that the Kansas court felt that the trial coiu t would not have
gone along with the recommendation of the prosecutor had he known of
the bargain before sentence was passed, ami tlu-relore no injustice re
sulted. But this seems to ignore the psychological ellecl on the judge who
has already determined guilt and fi.ved scnlcnce, only to subsetjnenlly learn
additional facts which he should have considcretl in lixing sentence. It is
submitted that the possibility of a judge considering the agreement in de
termining .sentence, is substantially less when he first learns of the agree
ment after imposing sentence, since this requires him to alter his decision.
Therefore, to avoid the possibility of injustice in such circumstances, a
defendant should be allowed to withdraw his guilty plea.

The Kansas Legislature has also taken steps forward in revising the sid)-
stantivc criminal law of the state, with the adoption of the now criminal
code.63 However, in relation to the stibject of plea bargaining, the new
code offers little in the way of correcting any abust's that might exist under
the present law.

60. Minimum Standahds 2.1 (ii)(ii)(4).
61. 203 Kan. 67H. 455 l'.2d 562 (lUfK)).
62. The court divided live to two, wilh Justices l al/«T iiiul hinlroii «issciiliiiK.
63. Kan. Stat. Ann. §§ 21-3101 to -4615 (Sopp. 1909), . (Utlivtr July 1, 1970.
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In the new code, tin* addition of sectiem 2I-.3-I29 Aaaraoated forcible
frliuuj, jirovides for sp«'cial sentencing in cases of a conviction of an ag
gravated felony, i.e.. a f(»reible felony comnu'tted by a person armed with a
(ireann. If the crime is <ine punishable for a term Ic.ss than life, the court
is refpiirod to sentence the defendant, in a<I(lition to the term provided for
the forcible- ft'lony. an additional term of 5 years for the first conviction;
10years for the see»)ud; l.*) years for the third; anil 20 years for the fourth
or suhsequent convicliou under the section. It is also provided that the
additional ti'rin shall not rim concurn-iilly. .It is felt that in addition to
major problems develuping in integrating (his seelioii with the primary
.sentencing provisions, this "built-in" recidivist pc'iialty will be a tempting
bargaining tool <»n tin' side of the prosecntor, which may result in abuse in
the negotiating process.

Section 21-1501 Srrond or ihird vonvirlion of n fchmijM is a milder ver
sion of the current .section 2l-107(a) Habitual Criminal Act.05 It provides
for incn-ased pimi.shment for recidivists upon motion of the county attor
ney. At bi'st, all that cajt be said of the new section is that it is no longer
mandatory upon the court but within its discretion. In relation to plea bar
gaining, this is an improvement over .section 21-107(a), but it is amtendcd
here that a better approach wt)nld have been to disa.ssociate the statute
from the prosecutor's ollice, thereby avoiding any possibility of its abuse.
It is inti'icsting to note that neitln-r of the provisions discus.sed wore rec
ommended by thi' Advisory Coinniittee ol the Judicial C'ouncil on Criminal
I.aw lU'visioii.OO which is an indication that th<' code was not designed for
such provisions.

The 1970 Kansas Legislature has passed an act establi.shing a Kansas
code of criminal proce<lurc.67 In relaticm to guilty plea.s, the act docs not
approximate the completeness of the standards set by the ABA committee,
hut there are some sections which may be of benefit to the plea bargaining
process.

One such section, 22-.320S6.S authorizes, with the consent of the court,
the plea of nolo amlrntlcrc, as a fonnal declaration that the defendant
does not contest the charge. If accepted, a finding of guilt may be ad
judged, but the plea c«)uld not be used against the defentlant as an admis
sion in any other action based on the .same act.OO Such a plea could bene
fit the defendant in a pl<*a bargain in that he could avoid the kind of de-

64. Id.
65. Kan. Stat. Ann. § 2l-107(a) (1964).
fifi. l'rop<is.il Kiiii. Ciini. Code. Kan. Juihciai. Councii. Bui.!.. (April 1968).
67. .S. 4iS.'l, Kan. l.t-Ki'-litturc, 1970 .Suss.
OS. Itl. at .'•iH.
69. /</. § 22-3209 (2) at 60.
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termination that could be used against him in later pioccrdinKs and wonld
still get prompt disposition of his case without trial.

The mostsignificant section in regard to ph-a hargalning is section 22-^^210
Plea of {guilty or uolo cotUcnderc^^^ in which gui(l<'lines are set as to when
such plesis should be accepted. The section re(|uires the plea to be made
in open court, and in felony cases re<|uires in ad<lili()n lluit the defendant
be informed of the consequences of the plea, that lie be addressed person
ally by the court to determine voluntariness, that the court nnist be satis
fied as to a factual basis for the plea, and that a transcript of the proceed
ings be prepared. Many of these rccniirements have been established by
case law.71 This section also provides for the withdrawal of a guilty plea,
or plea of nolo cotUcnderc at any time before s«-ulenee is adjudged, and^
atter sentence, any time it is necessary to correct manifest injustice. It is
contended here that this .section is especially b< iit'(ieial to the problems
inherent to the plea bargaining j^rocess.

Thus one finds that in the State of Kan.sas, both the sJipreme court and
the legislature have shown awareness of the problems c-onnected with the
negotiated plea. Basic guidelines have bei-u establislied which will assist'
in remedying some of the abuses which have prostilnlcd an otherwise use
ful and effective procedure in the crinu'nal law.

Conclusion

Tlie advantages offered by the negotiated plea, in connection with a plea
of guilty, m.ike its use a proper and elfectiN c means t)f disposing of crim
inal cases without trial. When properly safeguarded it is a realistic alter
native, consistent with fair play and substantial justice, which benefits the
accused as well as the judicial jirocess. However, in its present mode of
application, which is very informal and invisible, possibilities (jf abuse
er^e its effectiveness and desirability. Its tlisadvantages, however, arc
not of such a nature that they cannot be cured. Once definite procedures
are established by the courts, bar associations, and legislatures which make
the bargaining process visible, uniform, and respectable, (piestions as to its
propriety and examples of its misuse will hopefully <lisappear.

70. Id. . , o
71. Boykin v. United .States, 395 U.S. 238 (19C9); MiCjirlhy v. United .States,

394 U.S. 459 (1969). It should Imj m>led that rrquir.-inents are Miiiu timis ihwartetl by
interpretatiuns given l»y the courts. In Cuclz w. HiiikI, IJi.*) Kan. THH, .')47 P.2il 349
(1959), a statute required a rccord of the proeeediiiKN to l»r n»adf l»y a c(»urt reporter
showing the appointment of counsel at arraiKiiment. The cnnrl n-jMirter was on vaea-
Hon during; the proceeding at issue. In a habeas eorpiis pnii-cr«liiiK ehalh-niiinK lb_e
jurisdictional re(|uiremenls imixised by tlie slalute, llu- tonrl slaU-d ll»at jhi- n-pnilers
absence and his failure to make a reetird of tlie prcic«M-«liiiv.s was im-rrly an irregu
larity which was not sufBcient to vitiate llie proi-eediiius.
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The goal lo be achieved was succinctly stated by the Ninth Circuit
Court of Appeals:

The iiiipdrtaiit thing is not that there shall he no "deal" or "bargain,"
hilt that the plea shall he a genuine one, hy a defeiiilant who is guilty;
one who iniderslaiids his sitiiution, his rights, and the consequences of
his plea, and is in'lllier deceived or coprce(1.72

The .State of Kansas has taken initial steps, both in the cotirts and in the
legislature which show promise towards achieving this goal.

Robert T-. Heath
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I. The Problem mul Dongers

The history of man Is the story of the destruction of his environment
Asa residt of man's gre<'d and self-centered nature, many of his institutions
are based upon the faulty cinicept that the exploitation of nature is the
suvwiuin Imumi. The strength and systematic application of this concept
have, in the coursc of history, produced technological miracles with no
apparent awareness that man is destroying the environment upon which
he is totally tlependenl.

Probably the great«*st daug«'rs (jf cnvinmmental pollution

are those capable eansiiig perinanont and massive ecological changes,
most ill whi<h an- ineversihle and constitute unconsidered decisions
forced on future generations. The natural c<*ological balance has many
trigger points-points where; a small actitm can produce a massive and
sonieiinies fjiiite unex|M'ctcd change.1

All forms of onvinmmenlal pollution have the potential to activate these
triggers to the detrinn-nt of .society.

72. C<irt« / V. United Slates. 337 l*.2tl 099. 701 (9th Cir. 1964).
I. Trial luitrr.s u Tliiuk Tank. 5 Tiuai. 12. 10 (Aujj./Sept. 1969), (Interview

with Dr. Jiiel IJ. Searcy, I)ire» tor of Ihilbridue House Center for Sciencc and Tech-
iiolojiy).


